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UNITED STATES DISTRICT COURT 
EOR THE ©IST^TOE COLUMBIA 



ELLIOTTE PATRICK COLEMAN 
2730 Koox Terrace, S.E. 
Washragtaa, B.C. 26020 

Plaintiff, 



v. 



THE INT. BRO. OF ELECTRICAL WORKERS 
900 7™ STREEET, N.W. 
WASHINGTON, B.C. 20001 
Attn; Edwin Hill 

Defendant. 



'■"■■ MANGY «,,.-_ 



OS A*twm N*: «5~1206 <R€L) 



PLAINTIFFS OPPOSITION TO DEFENDANT'S MOTION TO DISMISS 

Defendant The fi^^ 
Court tp dismiss this action with prejudice, arguingthat Plaintiff Elliotts Patrick Coleman has 
&iled to state a *datm upon which relief may he granted, fts motion is hinged ispen its assertion 

that Plaintiff has sought recourse from the wrong Defendant and that IBEW is not responsible 

■- ' i ■■■".- ■ ■ I ' ■ 

ig^i*n&^aa^^ 

Electrical Workers ("Local! 900"). Plaintiff agrees lhat this issue warrants consideration by the 

Court, however* Be&ndaitf h^^ 

exist he?re. Pursuant to Local Rule of Civil Procedure 7. 1(b) Plaintiff hereby moves the Court to 

^leay Defendants motion, I 

> On December 13> 2005 Plaintiff filed an amended complaint by which he sought to 
recover fiom unlawful acts ^committed hy Local 1900 exclusively. Although fee named IBEW 
as Defendant, he did not state tto 
liafeie ^ the acts ^sommitted hy Local 19# described therein, Pl^tipnamed IBEW 

;e he was lead to heKeve*haiIBEW was responsible fer responding to ^fee 



REeaf^B 

FEB 2 q 2006 
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charge on behalf of Local 1900. He arrived at ttds conclusion for a number of reasons which 



v 



inctods, but ws not limited to, -the foBowmg: 



1. 



Although Plaintififclearly stated that he was complaining of unlawful conduct 
-committed Ijy L-ocal 1900 when he filed his ^ehpges, the -EEpCifflsstediipeB 
naming IBEW as respondent; | 

2. ffiEW^mdliOcali^OGamaffilia^ ! 

3. Local 1900 responded tothe EEOC charge(s) of di^criminatioii irrespective of 

the^that^ 

reasonably conclude that the affiliation between HJEW and Local 1900 was 

sachlhat one could w^w^rxm1^^£ofi^t>tmr. 

An examination of the amended complaint clearly demonstrates that Plaintiff never 
intended <m holding IBEW accountable lor ^a^^acfe-comsratted by Local 1900. A ^missal 
with prejudice is unwarranted and would not serve the interest of justice., particularly wh^n 
iaansidermg tto #1^^ 

demonstrate more fully within the accompanying Memorandum of Points and Authorities, 
#e inappropriate actions <£ a nsmfefer of parties lead him to name IBEW as Defendant. : 
However, this apparent mishap should not preclude Plaintiff from including IBEW in this action 
inlheitateifhed 

Defendant presented a number of arguments within its motion, however, its argujments 
were necessarily '^theoretical" m satttre and had no real application here because Plaintiff clearly 
made no effort whatsoever to advance any claim against DBEW. In addition, Plaiqtifif did not 
mafce any statement within 1he<xmplam^ .« atoch aay4ocumCTt#fc^e^, tl^ would necessarily 
preclude him from advancing a claim against IBEW in the foture. j 

Plaintiff averts that an amendedwmp I- 

resolving this matter. He has filed a Motion for Leave to Amend the Complaint with the 
amendment attached. Wrihrnlheamea^tasnt he replaced Defendant IBEW with Defendant 
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Local 19G0..He has made no other modifications to the complaint. In the alternative, 

£tea^*eqt*esfethatt^^ 

Complabt 

^^ubiKitted 




Hfi<3tte Patrick Cttanan 
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UNITED STATES DISTRICT COURT 
FOR TiHI BISTRICTOF COLUMBIA 



ELLIOTTE PATRICK COLEMAN 
2730 Knox Terrace, S.% 
Washington, B.C. 20820 

Plaintiff, 



v. 



Owfl Action No,: ^5-1206 <RCL) 



THE INT. BRO, OF ELECTRICAL WORKERS 
900 7 TH STREEET, N-W. 
WASHINGTON, B.C. 20001 
Attn: Edwin Hill 

Defemfeait. 



MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT j 
OF PL ATNTIfFS OPPOSITION TO DEFENDANT'S MOTION TO DISMISS 

Background | 

On-eff about July -1£, 2003 PJan^Fws-ited ; &eU.S. Bqual B3B|)3«54nentO^0i^Bniiies 

('ISEOCT) Washington Field Office to file a chargeof discriniination against Local 1900j,'cf The 

fatefiaiaonal BRrtfceihoodof Electrical Workers {"Local 1900"). Heooaspleted aeharge; 

questionnaire within which he identified the respondent as: 

JotaCoiemaft ! 

IBEW Local 1900 

1300 Merchantile Lane, #200 

Largo, Md 20774 | 

Plaintiff noted that although the EEOC had entered the correct mailing address, it had changed 

•the name-of the respondent iron* IBEW Local 1900 to flBEW when it -transposed laferma^on 

#ent Plaintiff's **arge ipestionnaffe to Ae actoald^ge^^fiscrnnination. 1 The EEOCi insisted 

that IBEW was the proper respondent See Ezdiibit A. Ironically, the EEOC forwarded the charge 

to the address Pkantaffhadprowded for Local 1900. 



1 piaiBjijffieqiiestedfaHd^^ The 

^GC^net^owdeacepyttfl^xifflge^Besnt^i^e. 
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Jobn Coleman, President Local 1900 resppiided to the charge by correspondence 
teed Sefcte*nfeer4, 2fi03 irrespecti^^lfee fe^^t^e^OChad^le^fyfifflaedlBEW 
respondent within the charge. See Exhibit B. The EEOC issued Plaintiff a right to sue letter dated 
October. 17, 2003. Hedidii0t^e3fdsefeeti^;. ; 

On or about November 4, 2004 Plaintiff visited the EEOC field office to file a second 
^^ge^diserimisat^ against local 1900. As fee had 4ms <m Ae previous ^occasion, hp 
completed a charge questionnaire within which he clearly identified Local 1900 as the j. 
respond^. See Esfe&it C. He recalled that 1he EEOC had previously insisted thai IBEW was 
the proper .respondent. He opted to address the issue by attaining 
prepared mhis^wnfo*^^ See Exhibit 0. Within^ supplement hb 

clearly specified that the complaint ^as against Local 1900 (see Par. I). During ;his conversation 
wifli EBJGC intake personnel, fee fertfcer emphasised that tbe^coniplaist ^vas against Local 1900. 
See Exliibit E. 

lAgahs^ Plaintiff isoted flat aMsough the EEOC had watered thexasrrect rafting address, & 
had cbakged the name of the respondent from IBEW Local 1900 to IBEW when it transposed 
infottp»yoft &3m Plai^ 
discrimination. Again* the EEOC insisted that IBEW was the proper respondent. See Exhibit F. 

Ifee ^OC issued Plaintiff a ri^*t to sue fetterdated March 1, 2005 witiun which 
it namejIBEW respondent. See Exhibit G. j 

jOa^or about June 3, 2005 Piamtiff^coatacted Local 1900 to^confim the proper recipient 
of the complaint Judy Potts, Secretary, Local 1900 was unable to provide confirmation] Per 
Potts* j] Cefemas was unavailable to respond to the inquiry. Subsequently, Plaintiff contacted 
IBEW ind spoke with a representative who instructed him to address the complaint to IBEW. 

On June 3, 2$05 Plaintiff filed a^e^nplmntnas^tagffiEWasresp^id^;. 

iCte^r about August 1S ? 2005 Plaintiff received notice thatJtobertD.Kumick 
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Imdbee^appointedcoimselforlBEW. Shortly thereafter,he held a number of brief 

unlikely jthat Kumick and he would experience difficulties discussing matters relative to this case. 

Plaintiff fifed his Amended Complaints December 13, 3005 . Although Kijrmck 
acknowledged recent of the complaint, he did not egress concern that Plaintiff had idenjified 

ffiEWasDefensfent 

1 Argument 

defendant hassled to just^ ! 

prejudice given 1h^ ckcumstonces that exi^ here. An examination of the exhibits attachejd herein 
^feady^emensfr^&atP 

1900 when he visited the EEOC and that he made reasonable effort to meet that end. It i? 
^cfear &k &e EEOC feasted upon Lansing IBEW tespoadent rja&er than Local 1 9Q& 2 Itjis also 
dear th^t J: Coleman, President of Local 1900 responded to the EEOC cbarge(s) irrespective Of 
Ae feet jthat the EEOC had nan^ffij^r^sponde^ 3 One may aigae that Coleman ^ridhave 

contacted the EEOC and requested that it amend the charge. One may argue that he should have 

■ " . i . j 

forwarded the Paiges to IBEW, One niay argue, as Defendant ^oes within its motion, that the 



charge^) did not identify IBEW as respondent. However, the primary points v?hich support 
Plaintiff si^pposition are irrefi&afele: 

1. he is a layman; l 

2. he -depended/apon the EEOC, an -entity he -considers an as^orit^ 
on EEO related issues, to receive and properly process the chaises; 

3. atthe time fe fifed the HBOC Paiges, he believed {asDe&radari: 
argues within its motion) that he could not advance a claim agaihst 



2 Plaintiff did inform the EEOC that he had contacted IBEW and expressed concern regaining Local 1900 
prior to fihng the charges. 

3 Hainftkias nofedihat *he &OC fefwai^ tf*&<&a^s *© Local 1900^ physical location However, tins 
does noil justify I Coleman answering a charge within which IBEW was named as respondent unless by 
Thiue « €teir affih^ 
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4. the EEOG named IBEW respondent in both charges; 

5. IBEW and Local 1900 were closely affiliated; ' 

6. the maimer in which the EEOC processed both charges lead Plaintiff to j 
^raa^HdethatlBEW^ 

7. Local 1900's response to the EEOC charge(s) significantly contributed to 
Plaintiff's ccenciogio&ltat ffiEW and Local 1^00 affiiiEtipiims mithlhat 
one was authorized to respond on behalf of the other, j 

A review of PlaMff s ameaded^mplaifft will ajso^emonsfetfe &at Plaintiff n^ver 
intended on holding IBEW accountable for untaw&l acts committed by Local 1900. Rather, 
hebeheyed#^lBEWw$^ 

are a nuinber of points which support this assertion one being, that although Plaintiff ha^ 
previously espr^ssed his^coaeem tfegasding Local 1909*5 ^xsnduct to IBEW, he naade no menfen 
of those communications within the complaint. Plaintiff made no statement within the complaint 

which qvea suggested &at E3EW was -either fe^Ksasifelefbr.^^^^awm^^ ^y^atim 

i !' i 

ofthelaw- 

'Local 1900 has a yety small admimstrative staff insisting of ^ppriosdmately 5 &fr4jme 

employees. Both IBEW and Local 1900 have the same legal counsel. It is not unreasonable to 

expect ^at ffiEW would lend support to Local 1900 ? paiticulady regarfng legal matters. 

However, it is unreasonable to expect the Court to dismis$ this claim with prejudice givejn the 

cfircom^aicaslbHt exist here. 

L Dismissal With Prejudice Would be Inappropriate 

, Clearly, Plaintiff has not advanced acclaim against ffiEW. A review ^pf the-complaint 

clearly demonstrate that h& made no effort t do so. It appears that he erroneously named IBEW 



1 After Atag Ms action, Plaintiff kaamed^at Has is not necessarily ttu£. 
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as Defendasrt through no feilt^ 

^vaneirig^daims against IBEW in fee fttare if he ^ermines feat an action 4s warranted. 

Although Defendant presented a number of arguments within its motion, the vast 
m^ority were necessarily '^heoretieaT in natee and had no real application tee hecanse 
Plaintif^elearly made no effort whatsoever to advance any claim against IBEW. In addition, 
PIaintifl}^n<£ 

would necessarily preclude him from advancing a claim against IBEW in the future, Thqre was 
^one possible exception. 

[Defendant argued that Pfeintiff is necessarily precluded from advancing a Title VII claim 
against JEEW alleging feat he ^d fiot Se a <&a*ge ^f &a»a» aghast it Plaintiff 
disagrees. Plaintiff agrees that a general rule exists which requires an aggrieved party to Me a 
*d*arge iyife fee EEOC against a party prior to initiate a Title VH action against that |>3**ty. 
Howev4r 5 courts frequently recognize an exception to this rule. Egglestonv. Chicago 
Jmrne^nmnmAers'Lec^^nionm. ^657F.2d«90, 905-06 (7 th Or 1981). The 
exceptioti which is frequently termed 'identity of interest*" permits a Title VII action to proceed 
against ^n unnamed party where there is a^fcar identity ^f interest hetween the nnnamed 
defendant and the party named within the EEOC charge. Remain v. Rurek, 836 F^2d 241^245-46 
^Cirjl987>,<?&* v. -fi-C MurpkyCo^ 562F,2d88% m^Cir. 1977). 

! In addition, Plaintiff did mention IBEW when he filed his charges with the EEOC. 
Contra*^ *© De&ndanf s assertion, fee EEGC pearly named IBEW as respondent in feefeicbarg$s, 
2. Leave to File Amended Complaint Would Be Fitting Solution 

I An amended;complaitft would be fee «^ effective meaas -of resoivh^i tins matter. 
Plaintiff has filed a Motion for Leave to Amend the Pleading with the Amended Complaint 

attached. Within fee amended pleading Bamtiff replaced Defendant IBEW wife Defendant 

i ■ ■ ■■ 

L^>call^,Helmsm^iio^^ 
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resolution would be just for a musber of reasons which include, but are not limited to, the 
following: 

1, IBEW and Local 1900 are affiliated; 

2, IBEW's <mrrcnt legal sxamsel also serves as legal ^je**nsel for Local ±90% 

3 , Plaintiff is not responsible for the apparent error made by the EEOC | 



■ j4„ Local 1900 contributed to the mishaps by responding to EEOC charges | 

I within which ffiEW was named as respondent; ; 

J5. it would disengage JBEW from the action without prejudicing either n 

ffiEW, Local 1900 or PfeMff t 
, Conclusion 

I A motion to ^dismiss with prejudice is ^awanaa&ed $®& would not ^erve Aeinter^t^C 
justice. I An examination of the attached exhibits, Amended Complaint and associated papers 
^hmly ffim&&s&&tes that PlaMff never intendeds feeding IBEW accountable for lanl&wfiil 



committed by Local 1900, Rather, he believed that EJEW was responsible for answering 



the 



olaam op behatfof Local 1900. Plaintiff is not responsible for this mishap and/should notjie 
pi^cludjai from enjoining IBEW in this action in the future if he determines that the action is 



[Although Defendant presented a number of arguments within its motion, the arguments 
were necessarily '^theoretical" in natoe and bad no real application here because Kainjaff dearly 
made no effort whatsoever to advance any claim against IBEW. Plaintiff did not make any 
^tatemete wiihm the complaint, s>r attach any document thereto, that wouM necessarily preclude 
him fiopx advancing a claim against IBEW in the future. 

To ifote, IJe&ndant's <so«nsel and Plaaatiff liave worked ^ a spirit ^cooperation. This 
matter could have been resolved by way of a brief telephone call Plaintiff respectfully requests 
tl^fteC^^acceftf the attach In aftefnafivo^ 



I 



^ 
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Plaintiff requests that the Court dismiss the action without prejudice and file the Amended 

&esf>gc*fii% submitted 




Effibtte Pateidc Coleman 



10 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



ELLIOTTE PATRICK COLEMAN 
2730 Khox Terrace, S.E. 
Washington, D.C. 20020 

Plaintiff, 



Qvil Action No.: 05-1206 (RCL) 



THE 1ST. BRO. OF ELECTRICAL WORKERS 
900 7^ STREEET, N.W. 
WASHINGTON, B.C. 20001 
Attn: Efclwifl Hifl 



Defendant 



ORDER 



Upon consideration of the Opposition to Defendant's Motion to Dismiss, and the entire 
record herein, it is hereby 

| ORDERED that the Motion to Dismiss, and the same hereby is, DENIED. 
SO ORDERED THIS ■_ DAY OF , 2006 



The Honorable Royce C, Lamberth 
United States District Court Judge 
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CERTIFICATE OF SERVICE 



I hereby certify that a true and correct copy of the foregoing Plaintiffs Opposition to 
Defendant's Motion to Dismiss was served by firsst-class U.S. mail on this 2nd day of February, 
2006 on: 



Robert D. Kurcick 

900 7 & Street, NW Suite 1000 

Washington, DC 20001 




EBiotte Patrick Coleman 



